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FT. JACKSON, S.C., May 17 
The Army elected today to al- 
low Capt. Howard B. Levy to 
use the Nuremberg War 
Crime trials as a defense ‘ in 
his court-martial. 

Trial Officer (Judge) Col. 
Earl V. Brown decided . this 
morning that if the .defense 
can prove that the United 
States is committing war 
crimes in Vietnam as a mat- 
ter of policy he will acquit the 
young Army doctor of will- 
fully disobeying an order to 
| train Special Forces medical 
I aides. 

“We have to feel our way 
in regard to making a prima 
facie case of war crimes and 
crimes against humanity,” Col. 
Brown, a 49-year-old West 
Pointer from Oswego, N.Y., 
told a courtroom full of sur- 
prised people whro never ex- 
pected that the trial of the 
Brooklyn doctor would be- 
come so sweeping in scope. 

“This is the first time I 
know of that it (the Nurem- 



berg trials) has entered a do-| 
mestic court as a defense,” 
the colonel added in oblique 
acknowledgement of his un- 
usual ruling. 

Brown, a member -of the 
Virginia Bar whose gray- 
haired, quiet, homey manner 
has charmed everybody here, 
seemed to be working over- 
time to make sure that no one 
would have honest grounds for 
believing the Army was try- 
ing to hide or suppress the 
underlying political and con- 
stitutional issues of this re- 
markable trial. 

Over and over again he 
ruled today that Charles Mor- 
gan Jr., the chief counsel for 
the defense, supplied by the 
American Civil Liberties Un- 
ion, could have the widest 
possible latitude in trying to 
establish that his client was 
legally right to disobey orders 
and make statements that the 
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Army prosecution calls dis- 
loyal. 

Thus the trial officer even 
went to the extent of saying 
that he would recall Col. 
Francis J. Kelly, head of Spe- 
cial Forces in Vietnam if Mor- 
gan could provide the court 
with an indication that Kelly’s 
testimony would materially 
contribute to the trial. 

Morgan was also offered the 
Government’s phone and tele- 
type services to interview 
Kelly. And he was granted 
permission to go to Ft. Bragg, 
Ga., where Special Forces 
men are trained, to see if he 
can find evidence there that 
they are being systematically 
taught to commit crimes 
against humanity. 

Must Prove Crimes 

“My research discloses the 
Nuremberg trials involve a 
rule that a soldier must refuse 
an order to commit war 
crimes,” Brown said. Various 
treaties the United States has 
entered into since World War 
II have made the Nuremberg 
decisions law in American 
courts, he added. 

However the law officer was 
dubious about Morgan’s abil- 
ity to prove crimes against 
humanity: 

“. . . I have heard no evi- 
dence that remotely hints that 
the Special Forces have com- 
mitted war crimes . . .,” he 
said. 

“I’m not concerned with spo- 
radic instances,” he added. 
“I’m concerned with the over- 
all training of the Special 
Forces, whether it goes to 
genocide or crimes against hu- 
manity. I think you’ll have a 
difficult time finding anyone 
to testify to that.” 

Morgan Elated 

The short, 225-pound, Scotch- 
gulping gourmand who is the 
defense’s chief counsel was 
both elated and unprepared 
for Brown’s decision. 

“I think we can show that 



those the Special Forces can’t 
cure, they kill,” he exalted up 
to the judge who looked back 
down at him with a mildly in- 
credulous smile on his face. 
“I think we can prove there 
is a policy of eradication of 
the Vietnamese people who 
won’t support our side.” 

A little later, however, Mor- 
gan, perhaps reflecting on the 
legal task he had imposed on 
himself, was saying, “I’ve 
never been involved in a Nu- 
remberg trial before. I’m here, 
Colonel, in a pretty grievous 
position. I’m placed in a posi- 
tion of proving .that my coun- 
try is guilty of war crimes — 
and I intend to try because I 
have a duty to my client.” 

Defense Claim Denied 

Brown ruled today against 
the defense’s contention that 
the war is “immoral and il- 
legal.” Citing the doctrine of 
separation of powers, the 
Army judge declared, “I know 
of no court, civil or military, 
that is going to sit in judg- 
ment of a President’s dispo- 
siton of troops. This is basic- 
ally an Executive power.” 

Brown also held Morgan 
could not argue that the ob- 
jective truth— should there be 
any — of the doctor’s anti-war 
statements is a legal defense. 
Nevertheless, Brown did say 
that the First (free speech) 
Amendment of the Constitu- 
tion applied to Army person- 
nel and extended as far as 
there is ‘no clear and present 
danger” in speaking out. 

At the beginning of the 
day Levy’s father, Seymour, 
an electronics salesman, took 
the stand to testify. “I’ve lived 
60 years and I’ve never met 
a man that has as much 
integrity and honesty as my 
son. I brought him up to be a 
loyal Jewish American. I 
know he is a loyal Jewish 
American. I know he is right 
and he’s got the guts to do 
it. I wish I had the guts to 
do it.” 
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